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The legal implications of the adoption of the IHRA Definition of antisemitism within the 
NHS  

 

OPINION 

 

A. Introduction and summary 

1. The Government, the Secretary of State for Health, and NHS England (“NHSE”) 

have each encouraged NHS organisations1 to adopt the International Holocaust 

Remembrance Alliance definition of antisemitism (the “IHRA working definition” 

or “IHRA definition”).  

2. Health Workers 4 Palestine (“HW4P”) are concerned about this. They believe that 

the adoption by NHS organisations of the IHRA working definition will lead to 

unlawful censorship of speech by healthcare workers which is supportive of the 

Palestinian people and critical of Israel. They wish to understand the extent to which 

the law protects their members, and other workers and patients within the NHS, from 

censorship of that kind.  

3. This advice addresses that question. We explain the legal obligations of NHS 

organisations in respect of the adoption and application of the IHRA working 

definition in regulating the speech of health workers and patients. We set out the 

legal issues that NHS organisations are likely to face if they choose to adopt and then 

apply the IHRA definition, including the risks of (i) interfering with free speech 

rights or (ii) discriminating on grounds of race, religion or belief.  

4. We understand that HW4P intends to provide this advice to NHS organisations who 

are either (i) considering whether to adopt the IHRA definition, or (ii) have already 

adopted the definition, in the first case to assist them in deciding whether to adopt 

the definition at all and in the latter case to assist them in complying with their legal 

 
1  In this advice, we use this term broadly, to capture NHS Trusts, Foundation Trusts, Integrated Care Boards 

and other organisations with a patient service-provision role. 
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obligations when considering how to apply it.  We have drafted this advice with that 

purpose in mind.  

5. For the reasons set out below, there is a very real risk that, absent careful thought, 

NHS organisations who choose to adopt and apply the IHRA definition will do so in 

a manner that is unlawful. In summary: 

5.1. It will not be lawful for an NHS organisation to use the IHRA definition 

to shield Israel from criticism. Speech which criticises the conduct or 

ideology of a nation state is essential to the functioning of any democracy 

and attracts the highest degree of legal protection. Save in very clear and 

extreme circumstances, it will not be antisemitic for a person to criticise 

the conduct of Israel or to challenge the moral legitimacy of its creation 

or continued existence as a state. An attempt by an NHS organisation to 

apply the IHRA definition to censure such speech is likely therefore to 

constitute an unlawful restriction of freedom of expression. It will only be 

antisemitic for a person to criticise Israel, or to challenge its right to exist, 

if they are motivated in doing so by hatred or prejudice toward Jews as 

Jews (as opposed to any one of the myriad other reasons why a person 

might criticise Israel, or challenge its legitimacy).  

5.2. It will not be lawful for an NHS organisation to apply the IHRA definition 

in a way that relies on racist stereotypes against Palestinian people, such 

as the beliefs that (i) they do not exist as a people; (ii) their national 

aspirations are motivated by antisemitic hatred, as opposed to the natural 

inclination of any people to be free from alien occupation and domination, 

or (iii) they are inherently violent or predisposed to violence. In the same 

way, it is not lawful for an NHS organisation to apply the IHRA definition 

in a way that relies on racist or Islamophobic stereotypes against Muslims. 

If an NHS organisation applies the IHRA definition in a way which relies 

upon such stereotypes (whether expressly or otherwise), it is likely to act 

in a manner that violates fundamental rights to freedom of expression 
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and/or belief2 and/or in a manner which infringes the Equality Act 2010 

(“EA 2010”).  

5.3. It will not be lawful for an NHS organisation to apply the IHRA definition 

in a way which relies on racist stereotypes against Jewish people, such as 

the beliefs that (i) Jewish people automatically associate with and/or have 

an affinity for Israel; or (ii) Jewish people are necessarily offended or 

upset by symbols of Palestinian national identity or existence. If an NHS 

organisation applies the IHRA definition in a way which relies upon such 

stereotypes (whether expressly or otherwise), it is likely to act in a manner 

that violates Article 10 and/or 9 ECHR and/or in a manner which infringes 

the EA 2010. 

6. If NHS Trusts apply the IHRA definition in a manner which is unlawful, they will 

face legal and reputational risks. Those risks arise, most obviously, in the form of 

claims brought by staff or patients who face unlawful discrimination or restrictions 

on their Article 9 or 10 rights.  

7. NHS organisations may therefore wish to think carefully as to whether it is 

appropriate (or helpful) for them to adopt the IHRA working definition. They are 

under no legal obligation to do so. Whilst the Secretary of State has the power to 

give NHSE directions as to the exercise of its functions, and NHSE in turn has the 

power to give directions to NHS Trusts as to their exercise of their functions, neither 

of those powers has been exercised in relation to the IHRA working definition.  

8. If, despite the risks we identify, NHS organisations are inclined to adopt the IHRA 

working definition, then we consider that it will be necessary for them to provide 

written guidance as to its application.  Given the opacity of the working definition, 

and its potential to be understood and applied in a manner that infringes ECHR 

rights, guidance will be imperative in (i) enabling individuals subject to the relevant 

NHS organisation’s jurisdiction properly to regulate their conduct and speech, and 

(ii) limiting arbitrariness in enforcement. A failure to provide guidance will likely 

give rise to interferences with freedom of expression and belief which may not be 

 
2  As protected by Articles 9 and 10 of the European Convention on Human Rights (“ECHR”), given 

domestic effect through s.6 of the Human Rights Act 1998 (“HRA 1998”). 
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“prescribed by law” within the meaning of Articles 9 and/or 10 ECHR and would 

accordingly be unlawful under s.6 of the HRA 1998.  

9. We would therefore encourage any NHS organisation which chooses to adopt the 

IHRA working definition simultaneously to promulgate guidance as to its 

application. Such guidance should address, for example: (i) the circumstances in 

which the IHRA working definition will be applied, (ii) the purposes for which it 

will be so applied, (iii) the potential consequences of any finding that impugned 

speech has fallen foul of the definition, (iv) the status and relevance of the 

accompanying “examples” in the context of an assessment of whether impugned 

speech is properly to be characterised as antisemitic; and (v) the way(s) in which the 

organisation will apply those examples in a manner consistent with its obligations 

under the HRA 1998 and EA 2010.  

10. We set out our detailed reasons for arriving at those views below. Our advice is 

structured as follows: 

10.1. In Section B, we summarise the basic policy considerations which inform 

NHSE’s encouragement to NHS organisations to adopt the IHRA working 

definition.  

10.2. In Section C we address the legal framework governing NHS 

organisations in their application of the IHRA working definition to the 

speech of NHS employees and patients. 

10.3. In Section D, we summarise extra-judicial and judicial consideration of 

the limits of the IHRA working definition.  

10.4. In Section E we set out our analysis as to the legal risks which NHS 

organisations face in adopting and/or applying the IHRA working 

definition.  

10.5. In Section F, we provide some worked examples of speech which would, 

and would not, amount to antisemitism on a lawful interpretation of that 

policy.  
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B. Why are NHS organisations being encouraged to adopt the IHRA working 

definition?  

11. The Israel-Palestine conflict tends to evoke strong opinion. Many people within the 

United Kingdom hold and express views about the conflict, its root causes and the 

conduct of the parties to it. Some people are deeply supportive of one side to the 

conflict, and critical of the other. For some, beliefs about core issues which underpin 

the conflict form part of a religious or philosophical belief system which is essential 

to the believer’s sense of self and identity.  

12. All of this is true of people who work within, or use, the NHS just as it is for any 

other group. But, in the healthcare context, there are particular factors at play which 

do not (at least always) arise elsewhere:  

12.1. Many healthcare workers have a profound professional and personal 

attachment to human rights and the protection of life. Many also have a 

strong sense of professional and moral solidarity with healthcare workers 

working in other, sometimes more difficult, contexts.  

12.2. Those instincts lead many healthcare workers to hold and express strong 

views on Israel’s treatment of the Palestinian people. In particular, many 

health workers (and several national medical associations), have publicly 

expressed their concern about Israel’s conduct of its military assault in 

Gaza and about what they consider to be serious violations of international 

law and basic morality, including violations of the right to life and the 

right to be protected from genocide.3 

12.3. Doctors occupy a position of trust within society. As such, statements 

made by doctors (for example) accusing Israel of genocide or violations 

of international law carry particular weight. Statements by doctors, or 

 
3  See, for example, Roghieh Deghan et al., ‘Medical duty and advocacy for Palestine’, The Lancet (vol. 403, 

no. 10424,  27 January 2023); British Medical Association (“BMA”), ‘BMA urges global co-operation and 
action against attacks on healthcare in conflict zones’ (22 July 2025), available at 
https://www.bma.org.uk/bma-media-centre/bma-urges-global-co-operation-and-action-against-attacks-
on-healthcare-in-conflict-zones; BMA, ‘An update on the BMA’s position on the Israel-Gaza conflict’ (4 
July 2025), available at https://www.bma.org.uk/what-we-do/working-internationally/our-international-
work/an-update-on-the-bma-s-position-on-the-israel-gaza-conflict; BMA and others, ‘Healthcare in Gaza: 
a joint statement from national medical associations’ (8 October 2025), available at 
https://www.bma.org.uk/news-and-opinion/healthcare-in-gaza-a-joint-statement-from-national-medical-
associations.  

https://www.bma.org.uk/bma-media-centre/bma-urges-global-co-operation-and-action-against-attacks-on-healthcare-in-conflict-zones
https://www.bma.org.uk/bma-media-centre/bma-urges-global-co-operation-and-action-against-attacks-on-healthcare-in-conflict-zones
https://www.bma.org.uk/news-and-opinion/healthcare-in-gaza-a-joint-statement-from-national-medical-associations
https://www.bma.org.uk/news-and-opinion/healthcare-in-gaza-a-joint-statement-from-national-medical-associations
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groups of doctors, on such matters are therefore likely to attract attention 

(and, in some cases, controversy). This may reflect on the profession as a 

whole, or on the particular institution for which the doctors work.   

13. A further, significant feature of debate in the NHS is that it intersects with a raft of 

legal duties. NHS Trusts are public authorities and are therefore required to act 

compatibly with the rights of their staff, patients and other users to freedom of speech 

(protected by Article 10 of the ECHR) and freedom of conscience (protected by 

Article 9). They are required to refrain from discriminating on grounds of race, 

which includes nationality and association with a race or nationality, or on grounds 

of religious or philosophical belief. They are required to take steps to protect their 

employees from racial or religious harassment by others, and they may become liable 

for discriminatory conduct undertaken by their employees.  

14. Quite how the NHS, and indeed other public sector authorities, ought to navigate 

those duties in the context of debate on Israel and Palestine is a vexed question. This 

is particularly so in relation to debate as to the moral legitimacy of the existence of 

Israel as a state, and of its founding ideology, Zionism.  

15. It is worth briefly unpacking why that debate is so fraught. The answer is that the 

debate is, or feels to its participants as though it is, existential:  

15.1. For its supporters, Zionism is a national liberation movement which calls 

for (and has succeeded in establishing) a state in which Jewish people 

could be self-determining and free from the antisemitic persecution which 

has blighted minority Jewish communities for millennia and which 

reached its nadir in the systematic campaign of extermination by Nazi 

Germany. On this view, criticism of Zionism is an existential threat for 

Jewish people, because it is an attempt to deny them the right to be self-

determining, and an effort to return them to a diasporic and vulnerable 

status as unwelcome minorities in host countries which have historically 

discriminated against them.  

15.2. For its critics, Zionism is a racist ideology which sought to and succeeded 

in establishing an ethnostate for Jews in a place that was (and is) full of 

non-Jews. The Zionist project necessitated (and has in fact brought about) 

the displacement, dispossession and partial extermination of the non-
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Jewish population of the territory which Zionism claimed, and the 

complete denial of the national aspirations of the Palestinian population 

of that territory. For critics of Zionism, and for the Palestinian people who 

on this view were its victims, it is the existence of Zionism and of Israel 

as a Jewish State in historic Palestine that is an existential threat.  

16. No employer or public body can seek to resolve that debate. Rather, they must permit 

it to take place within the boundaries of the law and avoid discriminating against 

people who hold protected characteristics relevant to one or other side of the 

argument. 

17. Like many other public bodies, NHSE is having to grapple with the question of 

where the appropriate boundaries in debate on Israel and Zionism lie.  

18. In October 2025, NHSE formally adopted the IHRA working definition, and 

“strongly encourage[d]” all NHS organisations to do the same.4  

19. On 4 June 2026, the report of the review of antisemitism and other forms of racism 

across the NHS and healthcare regulatory system, led by Lord Mann of Holbeck 

Moor (the Government’s advisor on antisemitism), was published.5 The Mann report 

expressed concern about the prevalence of racism, including antisemitism, in the 

NHS, and made a number of recommendations for steps which should be taken to 

tackle this.  

20. In relation to freedom of expression, the report expressed the view that there should 

be a restriction on NHS staff displaying “political identifiers” while at work, and 

recommended that NHSE should review guidelines for those in the NHS using its 

name, logo or branding, including in relation to social media accounts.6 The Mann 

report recommended that the Department of Health and Social Care should secure 

an agreed approach to definitions of racism and religious hatred, and described the 

 
4  NHSE, ‘Request for action on racism including antisemitism’ (17 October 2025), available at: 

https://www.england.nhs.uk/long-read/request-for-action-on-racism-including-antisemitism/. 
5  Lord Mann review of antisemitism and other forms of racism in the NHS and healthcare regulatory system 

(4 June 2026), available at: https://www.gov.uk/government/publications/lord-mann-review-on-
antisemitism-and-other-forms-of-racism-in-the-nhs/lord-mann-review-of-antisemitism-and-other-forms-
of-racism-in-the-nhs-and-healthcare-regulatory-system. 

6  Ibid., under “Freedom of expression”. 

https://www.england.nhs.uk/long-read/request-for-action-on-racism-including-antisemitism/
https://www.gov.uk/government/publications/lord-mann-review-on-antisemitism-and-other-forms-of-racism-in-the-nhs/lord-mann-review-of-antisemitism-and-other-forms-of-racism-in-the-nhs-and-healthcare-regulatory-system
https://www.gov.uk/government/publications/lord-mann-review-on-antisemitism-and-other-forms-of-racism-in-the-nhs/lord-mann-review-of-antisemitism-and-other-forms-of-racism-in-the-nhs-and-healthcare-regulatory-system
https://www.gov.uk/government/publications/lord-mann-review-on-antisemitism-and-other-forms-of-racism-in-the-nhs/lord-mann-review-of-antisemitism-and-other-forms-of-racism-in-the-nhs-and-healthcare-regulatory-system
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IHRA definition as “a helpful guide”  and “a point of reference which when applied 

must take account of the overall context of incidents”.7 

21. On the same day as the Mann report was published, NHSE wrote to NHS chief 

executives asking them to confirm whether their organisations had adopted the 

IHRA definition.8  

22. At the time of writing, the recommendations of the Mann report remain as such, and 

have not been implemented or given any legal force.  

C. Legal Framework 

C1. The IHRA working definition  

23. The IHRA working definition states that antisemitism is: 

“a certain perception of Jews, which may be expressed as hatred 
toward Jews”. 

24. This does not explain what antisemitism is, but rather what it might be. It explains 

that antisemitism relates to Jews and that it might be expressed in a particular way. 

But it does not tell us, or even attempt to tell us, what defines antisemitism.  

25. Because of the opacity of its definition, the essence of the IHRA working definition 

lies in its illustrative examples.  But even these are conditional.  They are 

characterised as possible instances of antisemitism “taking into account the overall 

context”.  

26. Some of these examples are uncontroversial. Speech which “[c]all[s] for, aid[s] or 

justif[ies] the harming of Jews in the name of a radical ideology or an extremist view 

of religion” or “mak[es] mendacious, dehumanizing, demonizing or stereotypical 

allegations about Jews as such” is obviously antisemitic.  

27. Others are not; in particular, the examples relating to the circumstances in which 

criticism of Israel or Zionism might be antisemitic.  The IHRA working definition 

states, in relevant part:  

 
7  Ibid., under “Definitions”. 
8  NHSE, ‘Lord Mann Review’ (4 June 2026), available at: https://www.england.nhs.uk/long-read/lord-

mann-review/. 

https://www.england.nhs.uk/long-read/lord-mann-review/
https://www.england.nhs.uk/long-read/lord-mann-review/
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Manifestations might include the targeting of the state of Israel, 
conceived as a Jewish collectivity. However, criticism of Israel 
similar to that levelled against any other country cannot be 
regarded as antisemitic… 

Accusing Jewish citizens of being more loyal to Israel, or to the 
alleged priorities of Jews worldwide, than to the interests of their 
own nations. 

Denying the Jewish people their right to self-determination, e.g., 
by claiming that the existence of a State of Israel is a racist 
endeavour. 

Applying double standards by requiring of it [Israel] a behaviour 
not expected or demanded of any other democratic nation. 

Holding Jews collectively responsible for actions of the state of 
Israel. 

 

28. As already noted, the IHRA working definition does not claim that this sort of 

behaviour will always be antisemitic. It states that it might be, depending on the 

context.  

29. The key question for anybody trying to apply the IHRA working definition, and in 

particular for anybody seeking to apply it in a manner that is consistent with English 

law, is therefore what context is necessary for speech of the sort described above to 

be antisemitic, as opposed to legitimate criticism of a foreign state.   

30. The first point to note in respect of the legal rules governing NHS organisations is 

that the IHRA working definition is not one of them. The IHRA working definition 

has no direct legal force whatsoever.  

31. Thus, although the IHRA working definition was adopted by the Government in 

2016 as a matter of policy and commended to NHS organisations by the Secretary 

of State for Health from 2025 onward, it has not been incorporated into statute nor 

adopted by any Court as a definition of antisemitism. Nor has it been the subject of 

a binding direction by the Secretary of State to NHS England9 and NHS Trusts and 

Special Health Authorities10, nor any statutory direction by NHS England in relation 

 
9  Under s.13ZC NHS Act 2006. 
10  Under s.8 NHS Act 2006. 
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to NHS Integrated Care Boards11 and NHS Trusts12. NHS organisations are 

accordingly not under any obligation to adopt the IHRA working definition and are 

free not to do so.  

32. If NHS organisations choose to adopt the IHRA working definition, then the 

definition must be applied consistently with their legal obligations. It is not the case 

that those legal obligations must fit around the working definition.   

C2. Human Rights Act 1998 

33. NHS organisations are public authorities for the purpose of s. 6 of the HRA 1998. 

Accordingly, it is unlawful for them to act incompatibly with the rights enshrined in 

the ECHR, including Articles 9 (which protects freedom of belief) and 10 (which 

protects freedom of expression). NHS organisations (which are established by statute 

and which carry out an intrinsically public function) are paradigm ‘core’ public 

authorities,13 which means they must act compatibly with the HRA in everything 

they do (including, for example, when dealing with employees). 

Article 10 

34. Article 10 protects the right to free speech, which has been recognised by the Grand 

Chamber of the European Court of Human Rights (“ECtHR”) as “one of the 

essential foundations of any democratic society” and “one of the most important 

conditions of its progress and the personal development of each individual”: Animal 

Defenders v United Kingdom (2013) 57 EHRR 21 at ¶100. This protection extends 

“not only to the substance of the ideas and information expressed but also to the 

form in which they are conveyed”: Animal Defenders at ¶100. 

35. Freedom of political debate attracts particularly strong protection. The ECtHR has 

consistently held that there is limited scope under Article 10(2) for restrictions on 

political speech or debate or on debate on matters of public interest: Brasilier v 

France (Application No. 71343/01) (at ¶41). Within this context, the limits of 

permissible criticism of governments are wider than in relation to a private citizen 

 
11  Under s.14Z61 NHS Act 2006 
12  Under s.27B NHS Act 2006. 
13  See YL v Birmingham City Council and others [2007] UKHL 27, [2008] 1 AC 95 per Baroness Hales at 

¶37. 
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or even a politician: Surek v Turkey (No. 1) (Application No. 26682/95) (at ¶61). In 

the domestic courts, this principle was recognised by Baroness Hale in R (Lord 

Carlile) v SSHD [2015] AC 945 at ¶91: 

Freedom of speech, and particularly political speech, is the 
foundation of any democracy. Without it, how can the electorate 
know whom to elect and how can the parliamentarians know how 
to make up their minds on the difficult issues they have to 
confront? How can they decide whether or not to support the 
Government in the actions it wishes to take? This is all the more 
important, the larger the issues at stake. 

 

36. It is a critical feature of Article 10 that, subject to the exceptions in Article 10(2), it 

is “applicable not only to ‘information’ or ‘ideas’ that are favourably received or 

regarded as inoffensive or as a matter of indifference, but also to those that offend, 

shock or disturb. Such are the demands of that pluralism, tolerance and 

broadmindedness without which there is no ‘democratic society’”: Animal 

Defenders International at ¶100. Accordingly,  

“[f]ree speech includes not only the inoffensive but the irritating, 
the contentious, the eccentric, the heretical, the unwelcome and 
the provocative provided it does not tend to provoke violence. 
Freedom only to speak inoffensively is not worth having”: per 
Sedley LJ in Redmond-Bate v DPP (1999) 163 JP 789, ¶20. 

 

37. Only where an instance of expression amounts to “the gravest form of ‘hate speech’” 

will Article 17 have the effect of excluding it from the protection of Article 10 

(pursuant to Article 17): Lilliendahl v Iceland (Application No. 29297/18) at ¶39. 

Article 17 is to be applied “only on an exceptional basis and in extreme cases”, such 

that the default position is to assess even offensive or disturbing speech within the 

structured proportionality framework of Article 10(2): Paksas v Lithuania (2014) 59 

EHRR 30 [GC] (at ¶87). The ECtHR has accordingly distinguished between 

objectionable beliefs about the characterisation of historical events (which attract the 

protection of Article 10), and the incitement of hatred or violence against a group 

(which may not): see Perinçek v Switzerland (2016) 63 EHRR 6 (at ¶230).  

38. The breadth of protection of Article 10 is illustrated by the case of Gul v Turkey 

(2011) 52 EHRR 38, where the conviction of individuals shouting slogans in support 

of an armed, illegal organisation was found to breach Article 10 on the basis that 
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their conduct could not be considered to have an impact on national security “by way 

of encouraging the use of violence or inciting others to armed resistance or 

rebellion, which are essential elements to be taken into account” (§44). Similarly, 

in Stomakhin v Russia (Application No. 52273/07), the ECtHR found the 

imprisonment of a journalist for publishing statements purportedly inciting hatred 

against Russian servicemen (describing them as “maniacs, bloodthirsty sadists, 

murderers”) to constitute a breach of Article 10 (§132). Whilst the Court 

acknowledged that the statements were “a clear attempt to justify and advocate 

violent actions” (§107), it considered it “important to note that […] those 

accusations may not have been without foundation” (¶106). Analogous 

considerations may well apply in relation to statements making allegations in respect 

of Israel’s conduct of its military offensive in Gaza (or its conduct of the military 

occupation more generally).  

39. As explained by the EAT in Forstater v CGD Europe [2022] ICR 1 (at ¶70), it is 

only in “extreme cases involving the gravest violation of other Convention rights”, 

i.e. “beliefs akin to Nazism or espousing totalitarianism”, that acts of expression will 

fall within the scope of Article 17. In all other cases, the limits to speech will be a 

consequence of the proportionality analysis required by Article 10(2).  

40. When determining Article 10 rights in relation to speech in areas of fraught political 

debate, context is crucial. As the Court of Appeal explained in R (Miller) v College 

of Policing [2022] 1 WLR 4987, which concerned the debate surrounding trans 

rights (at ¶69): 

Further, the context of the debate to which Mr Miller was 
contributing was complex multi-faceted and important, as was 
the evidence of Professor Stock and Jodie Ginsberg, which 
assisted in understanding its contours ([240]-[246]). Contextual 
evidence was relevant because in the Article 10 context, special 
protection is afforded to political speech and debate on questions 
of public interest [252]. The fact that Mr Miller’s tweets were 
“for the most part, either opaque, profane or unsophisticated” did 
not rob them of the protection of Article 10(1) [251]. Mr Miller 
expressed the sort of views that are also held by many academics 
as part of a multi-faceted debate [265]. When considering the 
proportionality of the police’s response to Mrs B’s complaint the 
judge said: “Mrs B profoundly disagrees with [Mr Miller’s] 
views but such is the nature of free speech in a democracy. 
Professor Stock’s evidence demonstrates how quickly some 
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involved in the transgender debate are prepared to accuse others 
with whom they disagree of showing hatred, or as being 
transphobic when they are not but simply hold a different view 
[280]. The judge also said that Mrs B’s reaction to the tweets was, 
at times, at the outer limit of rationality [280]. 

 

Article 9 

41. Article 9 protects freedom of thought, conscience and belief, which captures not only 

recognised religious beliefs, but all those which attain “a certain level of cogency, 

seriousness, cohesion and importance”: Eweida and others v UK (Application Nos. 

48420/10, 59842/10, 51671/10 and 36516/10), at ¶81. Article 9 has been held to 

cover, for example, pacifism and principled opposition to military service: Kanatli v 

Türkiye (Application No. 18382/15) and Bayatyan v Armenia (2012) 54 EHRR 15.  

42. Whether a belief is protected or not is subject to the well-known Grainger criteria. 

As Burton J explained in Grainger Plc v Nicholson [2010] ICR 360 at ¶24: 

(i) The belief must be genuinely held. (ii) It must be a belief and 
not, as in McClintock v Department of Constitutional Affairs 
[2008] IRLR 29, an opinion or viewpoint based on the present 
state of information available. (iii) It must be a belief as to a 
weighty and substantial aspect of human life and behaviour. (iv) 
It must attain a certain level of cogency, seriousness, cohesion 
and importance. (v) It must be worthy of respect in a democratic 
society, be not incompatible with human dignity and not conflict 
with the fundamental rights of others… 

(the “Grainger Criteria”) 

43. In Forstater v CHG (Europe) [2022] ICR 1, Choudhury P summarised the relevant 

principles to be derived from the jurisprudence of the ECtHR so far as concerns the 

question whether a belief falls within s.10 EA 2010. He summarised them thus at 

¶55 (omitting the citation of authorities): 

a. Freedom of expression is one of the essential foundations of 
democratic society… 

b.  The paramount guiding principle in assessing any belief is that 
it is not for the Court to inquire into its validity… 

c. The freedom to hold whatever belief one likes goes hand-in-
hand with the State remaining neutral as between competing 
beliefs, refraining from expressing any judgment as to whether a 
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particular belief is more acceptable than another, and ensuring 
that groups opposed to one another tolerate each other.... 

d.  A belief that has the protection of Article 9 is one that only 
needs to satisfy very modest threshold requirements. As stated by 
Lord Nicholls in R (Williamson), those threshold requirements 
"should not be set at a level which would deprive minority beliefs 
of the protection they are intended to have under the 
Convention." In other words, the bar should not be set too high…. 

 

44. The requirements of coherence and intelligibility are not exacting. As Lord Nicholls 

explained in R (Williamson) v Secretary of State for Education and Employment 

[2005] 2 AC at ¶23: 

… The belief must also be coherent in the sense of being 
intelligible and capable of being understood. But, again, too 
much should not be demanded in this regard. Typically, religion 
involves belief in the supernatural. It is not always susceptible to 
lucid exposition or, still less, rational justification. The language 
used is often the language of allegory, symbol and metaphor. 
Depending on the subject matter, individuals cannot always be 
expected to express themselves with cogency or precision. Nor 
are an individual's beliefs fixed and static. The beliefs of every 
individual are prone to change over his lifetime. Overall, these 
threshold requirements should not be set at a level which would 
deprive minority beliefs of the protection they are intended to 
have under the Convention… 

 

45. Likewise, the test set by the fifth Grainger criterion (that the belief be not 

incompatible with human dignity) is a low one. The relevant jurisprudence was 

considered in detail by Choudhury P in Forstater v CHG [2022] ICR 1, who held at 

¶66:  

It is clear from these judgments that, in assessing whether a 
person's rights under Article 9 or Article 10 have been infringed, 
there is a preliminary question as to whether the person qualifies 
for protection at all, or, to use the ECtHR's terminology, as to 
whether the person "fall[s] outside the scope of protection 
of Article 10 of the Convention by virtue of Article 
17 ": Lilliendahl at para 39. Where the expression amounts to the 
"gravest form of hate speech" then the protection would not 
apply, as Article 17 would operate to deprive the person of the 
protection that they seek to invoke. However, if the expression 
does not fall into that first category, then the question is whether 
the steps taken by the State to restrict such expression are 
justified within the meaning of Article 10(2). Thus even 
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comments which are "serious, severely hurtful and prejudicial", 
or which promote intolerance and detestation of homosexuals 
would not fall outside the scope of Article 10 altogether. 
However, that does not mean that the individual making such 
comments has free rein to make them in any circumstance at all. 
The individual's freedom to express their views is limited to the 
extent provided for by Article 10(2) and it will then be for the 
Court to assess whether any limitation imposed by the State is 
justified.  

 

46. That, Choudhury P concluded, is the same approach that is required under s.10 EA 

2010. At ¶68, Choudhury P explained: 

Of course, the architecture of the EqA does not precisely follow 
the structure of the ECHR. Section 10, EqA focuses on whether 
a person has the protected characteristic of belief. In determining 
whether a person falls within s.10, EqA, the Tribunal is 
essentially undertaking the 'first stage' analysis described above 
in relation to ECHR. That is to say, the Tribunal is considering 
only whether the person falls within the scope of the relevant 
protection at all. At this stage, therefore, in order to ensure 
that s.10, EqA is applied compatibly with Article 9, ECHR, the 
question will be whether the belief meets the "modest threshold 
requirements" as established by the case law, and as encapsulated 
in the Grainger Criteria. In relation to Grainger V, that means that 
only those beliefs whose characteristics are such that they would 
fall outside the scope of Article 9, ECHR by virtue of Article 
17 would fail to satisfy that criterion. 

 

47. The upshot of this is spelled out at ¶79 of the judgment: 

In our judgment, it is important that in applying Grainger V, 
Tribunals bear in mind that it is only those beliefs that would be 
an affront to Convention principles in a manner akin to that of 
pursuing totalitarianism, or advocating Nazism, or espousing 
violence and hatred in the gravest of forms, that should be 
capable of being not worthy of respect in a democratic society. 
Beliefs that are offensive, shocking or even disturbing to others, 
and which fall into the less grave forms of hate speech would not 
be excluded from the protection. However, the manifestation of 
such beliefs may, depending on circumstances, justifiably be 
restricted under Article 9(2) or Article 10(2) as the case may be. 

 

48. In Miller v University of Bristol (ET, 10 October 2024), the Employment Tribunal 

held that anti-Zionist beliefs satisfied the Grainger criteria, and are thus capable of 
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constituting philosophical beliefs within the meaning of s.10 of the EA 2010 and are 

protected by Article 9 ECHR.14 The specific anti-Zionist belief in issue in that case 

was the claimant’s belief that Zionism, the political ideology which asserts that a 

state for the Jewish people ought to be established and maintained in historic 

Palestine is racist, imperialistic, colonial and should therefore be opposed. Whilst 

that judgment is not strictly binding on other tribunals or courts (though it may be 

persuasive), we consider that it was rightly decided. We understand, further, that 

judgment is expected from the EAT in July 2026, following an appeal by the 

University. If the EAT upholds Miller, then that will create binding precedent that 

anti-Zionist beliefs are (subject to the belief being genuinely held) a protected 

characteristic for the purpose of anti-discrimination law and fall within the scope of 

Article 9.    

49. Protected belief under Article 9 and protected speech under Article 10 are not 

absolute, but may be subject to justified limitation or interference.  The test for 

justification is the same in respect of both Articles 9 and 10, as set out below. 

Justified interference 

50. The limitation or interference with freedom of expression or belief will only be 

justified if it is prescribed by law, pursues a legitimate aim, and is necessary in a 

democratic society.  

(i)     ‘Prescribed by law’ 

51. For a measure or step to be ‘prescribed by law’, it must have some legal basis, and 

that legal basis must be sufficiently clear, certain and predictable to enable people to 

plan and regulate their conduct: Sunday Times v United Kingdom (1979-80) 2 EHRR 

245 (at ¶49). As Judge Zekia put it in his concurring opinion in Sunday Times (at 

¶7), “you cannot enjoy or exercise the right to freedom of expression if the enjoyment 

of such right is made conditional and subject to a law or a rule or a principle 

abounding in uncertainties”. The rule may be formulated in such a way as to leave 

a discretion as to its application in particular factual circumstances, “provided that 

there is sufficient protection for the individual against arbitrary interferences with 

 
14  We note that in that case, the respondent accepted that nothing that the claimant had said was antisemitic, 

though the Employment Tribunal did find fault in his conduct: see paragraphs 233, 272, 285-290, and 305 
of the Employment Tribunal’s judgment.  
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their rights”: R (Gillan) v Commissioner of Police [2006] UKHL 12, [2006] 2 AC 

307 at 326B. 

(ii)   ‘Necessary in a democratic society’ 

52. In order for a restriction be ‘necessary’: (i) relevant and sufficient reasons must be 

provided to justify it; (ii) the restriction must correspond to a “pressing social need”; 

and (iii) it must be proportionate to the legitimate aim pursued: Morice v France 

(2016) 62 EHRR 1 (at ¶124). Where a less intrusive step could satisfy the aim in 

question, then the interference won’t be proportionate: Glor v Switzerland (App. No. 

13444/04, 30 April 2009) at ¶94. 

53. The approach to ECHR proportionality is that set out in Bank Mellat v HM Treasury 

(No. 2) [2014] AC 700 (at ¶74): 15 

it is necessary to determine (1) whether the objective of the 
measure is sufficiently important to justify the limitation of a 
protected right, (2) whether the measure is rationally connected 
to the objective, (3) whether a less intrusive measure could have 
been used without unacceptably compromising the achievement 
of the objective, and (4) whether, balancing the severity of the 
measure’s effects on the rights of the persons to whom it applies 
against the importance of the objective, to the extent that the 
measure will contribute to its achievement, the former outweighs 
the latter”.  

 

C3. Equality Act 2010 

54. Like any employer, NHS organisations will need to act compatibly with the EA 2010 

in relation to its employees. NHS organisations will also need to act compatibly with 

the EA 2010 in relation to those who use its services, such as patients. 

55. In particular, NHS organisations must not: 

55.1. directly discriminate against a service user or employee because of a 

protected characteristic (s.13, s.29 and s.39);  

55.2. indirectly discriminate against a service user or employee by applying a 

provision, criterion or practice which puts those with a protected 

 
15  See further Shvidler v Secretary of State for Foreign, Commonwealth and Development Affairs [2025] 3 

WLR 346 (at §§120 et seq).  
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characteristic at a particular disadvantage, and cannot be justified as a 

proportionate means of achieving a legitimate aim (s.19, s.29 and s.39); 

or 

55.3. harass any person in relation to a protected characteristic in the course of 

their employment or use of the service (s.26, s.29(3) and s.40). 

‘Harassment’ is defined as unwanted conduct in relation to a protected 

characteristic which has the purpose or effect of violating the person’s 

dignity or creating an intimidating, hostile, degrading, humiliating or 

offensive environment for them.16 Steps taken in the course of disciplinary 

proceedings or during service provision can (where this definition is 

satisfied) constitute harassment. 

56. A ‘protected characteristic’ for these purposes will include someone’s ethnicity, 

nationality or national origin, and therefore would include, for example, being 

Palestinian, or being of Arab descent. 

57. It would also include the characteristic of having a ‘philosophical belief’. As 

described above, the scope of that concept under s.10 EA 2010 is coterminous with 

Article 9 ECHR. A person will have a philosophical belief if their belief is one which 

would be protected under Article 9 ECHR.  

58. The provisions of the EA 2010 set out above are engaged not only in relation to a 

protected characteristic, but also in relation to being associated with persons with a 

protected characteristic. ‘Association’ does not require the existence of a particular 

type of relationship; what matters is whether the less favourable treatment (or 

harassment) of someone is ‘on the grounds of’ the protected characteristic of one or 

more other people’: Lee v Ashers Baking Co Ltd [2020] AC 413 (at ¶27-34), and 

Thompson v London Central Bus Co Ltd [2016] IRLR 9 (EAT) (at ¶24-26). This 

means that NHS organisations will, in some circumstances, have obligations not only 

to employees who are, say, Palestinian, or who have a philosophical commitment to 

anti-Zionism, but also those who are associated with Palestinians or anti-Zionists.  

 
16  Under s.26 Equality Act 2010. 
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C4. Specific considerations which apply to the NHS 

59. The NHS has a unique mandate and purpose, which is to provide health services to 

the public. This role is reflected in the provisions of the NHS Constitution (to which 

NHS organisations must have regard when exercising their functions17): 

[The NHS] is available to all irrespective of gender, race, 
disability, age, sexual orientation, religion, belief, gender 
reassignment, pregnancy and maternity or marital or civil 
partnership status […] It has a duty to each and every individual 
it serves and must protect their human rights. At the same time, 
it has a wider social duty to promote equality though the services 
it provides […]. We maximise our resources for the benefit of the 
whole community, and make sure nobody is excluded, 
discriminated against or left behind. […]  

[Patients] have the right to access NHS services. You will not be 
refused access on unreasonable grounds. You have the right to 
receive care and treatment that is appropriate to you, meets your 
needs and reflects your preferences. 

 

60. The NHS’s unique mandate gives rise to particular considerations which may be 

relevant to the question of whether any restriction on the speech of health workers is 

justified. Given the potentially contentious nature of debate about the conflict 

between Israel and Palestine and recent events in Gaza, it is possible that in extreme 

cases patients (with good reason or not) may feel less able or willing to access health 

services on account of views expressed by health workers responsible for delivering 

their care. NHS organisations obviously have a strong interest in ensuring that 

patients are able to access NHS services. NHS organisations are more likely18 to be 

justified in limiting the expression of views about such matters in clinical or other 

patient-facing contexts in order to address genuine patient concerns which (if left 

unresolved) may impact patients’ access to NHS services, and the achievement of 

the NHS’s purpose. This point is applicable generally, both as between the sides of 

 
17  See s.2(1) of the Health Act 2009. Those subject to this duty are listed in s.2(2), including NHS Trusts, 

NHS Foundation Trusts, integrated care boards, local authorities and Special Health Authorities. Integrated 
Care Boards are under the same duty under s.25 Health and Care Act 2022. 

18  Of course, this will not always be the case. If, for example, a homophobic patient refuses to enter the 
waiting room of a GP practice unless the receptionist removes her rainbow lanyard, the practice may well 
be justified in refusing the patient’s request and allowing the receptionist to continue to wear the lanyard. 
The precise balance between patient comfort and freedom of expression will turn on the particular 
circumstances of the case. 
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the debate on Israel-Palestine and any other contentious debate. It would, for 

example, apply to symbols of support for Ukrainian resistance to Russia’s invasion 

and occupation of that country.19   

61. On the other hand, NHS organisations will also need to take into account the 

competing public interest in the views of health workers on certain issues being 

freely shared and heard, given their unique position and expertise. Medical personnel 

operating in situations of armed conflict are afforded particular status and protection 

under international law, and health workers (wherever they are operating) are subject 

to professional and ethical duties by reference to which they may feel obliged to 

speak out or act in certain ways. The views of health workers on the provision of 

medical aid, the protection of medical personnel, hospitals and other medical sites, 

and on public health issues, are of special weight and significance in the public 

debate on these topics. Some health workers may have direct experience or expertise 

which is of particular value. The public has a legitimate and weighty interest in 

hearing health workers’ views on issues on which they are well positioned to speak, 

and in health workers being able to identify themselves as such when doing so. This 

interest must be taken into account and weighed in the balance when determining 

whether any proposed restriction on their speech (or other expression) is justified.  

62. Those legitimate interests will be relevant to the application of qualified rights held 

by healthcare workers or patients of NHS organisations, such as Article 9/10 rights 

and the right not to be subject to indirect discrimination. However, they cannot 

justify directly discriminatory conduct on grounds of race or (save in what has been 

termed “manifestation cases”,20 in which proportionality principles apply) belief.    

 
19  Whether any particular restriction is justified or not will depend upon the facts of the specific case, and the 

application of the proportionality analysis (as discussed in greater detail below). 
20  These are cases in which a person (A) subjects another (B) to unfavourable treatment because of a 

manifestation by B of his or her belief. In such cases, if A can show that its treatment of B was proportionate 
to a legitimate aim, then the treatment is not discriminatory. If A cannot show this, then its conduct will be 
direct discrimination on grounds of belief: see Higgs v Farmors School [2025] EWCA Civ 109. 

“Manifestation cases” differ from traditional discrimination claims, where A treats B unfavourably simply 
because B holds the belief (regardless of whether it is manifest). In the latter case, A is not able to justify 
its treatment of B on grounds of proportionality. 
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D. The limits of the IHRA working definition  

D1. Extra-judicial consideration of the IHRA working definition  

63. The IHRA working definition has faced serious and sustained criticism from legal 

professionals, journalists, academics, and human rights and civil society groups. 

This includes more than 100 Israeli, Jewish and international civil society groups, 

who criticise the definition for being vague and uncertain in scope, suppressing 

freedom of speech and legitimate criticism of Israel, and ultimately undermining the 

fight against antisemitism.21 

64. For example, in an article in the London Review of Books published in May 2017, 

former Court of Appeal judge Sir Stephen Sedley made the following observations: 

64.1. The IHRA definition’s description of antisemitism as “a certain 

perception of Jews, which may be expressed as hatred towards Jews”, 

“fails the first test of any definition: it is indefinite [and] invites a string 

of questions. Is anti-Semitism solely a matter of perception? What about 

discriminatory practices and policies? What about perceptions of Jews 

that are expressed otherwise than as hatred?” 

64.2. The IHRA definition “endorses the conflation” between “discriminatory 

acts or inflammatory speech” which are generally unlawful and “criticism 

(and equally defence) of Israel or of Zionism” which are not only lawful 

but also “affirmatively protected by law”.  

64.3. The “examples” accompanying the IHRA definition give rise to particular 

concerns. Thus, in relation to the examples concerning “targeting of the 

state of Israel”, “applying double standards” towards Israel and 

“claiming that the existence of a state of Israel is a racist endeavour”: 

The first and second of these examples assume that Israel, apart 
from being a Jewish state, is a country like any other and so open 
only to criticism resembling such criticism as can be made of 
other states, placing the historical, political, military and 
humanitarian uniqueness of Israel’s occupation and colonisation 
of Palestine beyond permissible criticism. The third example 
bristles with contentious assumptions about the racial identity of 
 

21Available at: https://www.hrw.org/news/2023/04/04/human-rights-and-other-civil-society-groups-urge-united-
nations-respect-human. 

https://www.hrw.org/news/2023/04/04/human-rights-and-other-civil-society-groups-urge-united-nations-respect-human
https://www.hrw.org/news/2023/04/04/human-rights-and-other-civil-society-groups-urge-united-nations-respect-human
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Jews, assumptions contested by many diaspora Jews but on 
which both Zionism and anti-Semitism fasten, and about Israel 
as the embodiment of a collective right of Jews to self-
determination. 

64.4. The adoption of the IHRA definition by public authorities, “while not a 

source of law, gives respectability and encouragement to forms of 

intolerance which are themselves contrary to law [because they fail to 

respect legal obligations in relation to freedom of expression]”.  

65. Similarly, in an opinion for Free Speech on Israel, Independent Jewish Voices, Jews 

for Justice for Palestinians and the Palestine Solidarity Campaign,22 Hugh 

Tomlinson KC warned that: 

  any public authority which sought to apply the IHRA Definition 
to decisions concerning the prohibition or sanctioning of activity 
which was critical of the State or Government of Israel would be 
acting unlawfully if it did not require such activity also to 
manifest or incite hatred or intolerance towards Jews.  If an 
authority applied the IHRA Definition without such a 
requirement it would be in breach of Article 10 of the Convention 
and would, therefore, be acting unlawfully under domestic law in 
the United Kingdom. 

 

66. To similar effect, Geoffrey Robertson KC concluded in an opinion for the Palestinian 

Return Centre23 that the UK Government was wrong to adopt the IHRA definition 

without the “caveats” recommended by the House of Commons Home Affairs Select 

Committee,24 and stated that:  

The IHRA definition of anti-Semitism is not fit for any purpose 
that seeks to use it as an adjudicative standard. It is imprecise, 
confusing and open to misinterpretation and even manipulation. 
It does not cover some insidious forms of anti-Semitism. It […] 
should not be used (or be used with great caution) as a measure 
for discipline or in ways which have consequences for political 
speech. 

  

 
22 Available at: https://freespeechonisrael.org.uk/ihra-opinion/ 
23 Available at: https://prc.org.uk/en/post/3992 
24 Available at: https://publications.parliament.uk/pa/cm201617/cmselect/cmhaff/136/13610.htm 

https://freespeechonisrael.org.uk/ihra-opinion/
https://prc.org.uk/en/post/3992
https://publications.parliament.uk/pa/cm201617/cmselect/cmhaff/136/13610.htm
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67. The application of the IHRA working definition by public authorities in their 

disciplinary procedures has given rise to allegations of unlawful censorship. For 

example, in their report ‘The Adverse Impact of the IHRA working definition of 

Antisemitism’,25 the European Legal Support Centre and the British Society for 

Middle Eastern Studies analysed 40 cases between 2017 and 2022 in which a 

university staff member or student was accused of antisemitism on the basis of the 

IHRA working definition. The report pointed to the ease with which the IHRA 

working definition could be misused to hinder criticism of Israel in an academic 

context. Due to the vagueness of the wording of the IHRA working definition and 

its ‘contemporary examples’, complainants were able to rely on it to trigger the 

relevant institutions’ disciplinary procedures, leading to lengthy investigations, 

cancelled academic events and damaging impacts on the reputations, careers and 

wellbeing of staff and students against whom complaints were made.  

68. The report concluded that “[i]n all cases recorded by the ELSC, except for two 

ongoing cases, the accusations of antisemitism with reference to the IHRA definition 

have been rejected. The final two have yet to be substantiated.”  

69. On 4 April 2023, a number of human rights and other civil society groups wrote a 

joint letter to the UN Secretary-General and Under Secretary General to urge the UN 

not to adopt the IHRA Definition,26 stating: 

the IHRA definition has often been used to wrongly label 
criticism of Israel as antisemitic, and thus chill and sometimes 
suppress, non-violent protest, activism and speech critical of 
Israel and/or Zionism, including in the US and Europe. […] The 
targets of accusations of antisemitism based on the IHRA 
definition have included university students and professors, 
grassroots organizers, human rights and civil rights 
organizations, humanitarian groups and members of the US 
Congress, who either document or criticize Israeli policies and 
who speak in favor of Palestinian human rights.  

 

70. Concern has also been raised by a wide range of Jewish civil society groups. By way 

of illustration: 

 
25Available at: https://www.brismes.ac.uk/files/documents/brismes-elsc-joint-report-ihra.pdf 
26 Available at: https://www.hrw.org/news/2023/04/04/human-rights-and-other-civil-society-groups-urge-united-

nations-respect-human 

https://www.brismes.ac.uk/files/documents/brismes-elsc-joint-report-ihra.pdf
https://www.hrw.org/news/2023/04/04/human-rights-and-other-civil-society-groups-urge-united-nations-respect-human
https://www.hrw.org/news/2023/04/04/human-rights-and-other-civil-society-groups-urge-united-nations-respect-human


 

 
24 

70.1. Diaspora Alliance,27 a Jewish-led group which “fights antisemitism and 

its political misuse” warned against Israel’s campaign for the adoption of 

the IHRA definition by all governments.28 Diaspora Alliance pointed to 

Israel’s use of the definition as the basis for labelling as antisemitic29  the 

Boycott, Divestment, and Sanctions (‘BDS’) movement, a movement 

launched by 170 Palestinian civil society bodies which calls for boycotts, 

divestments and sanctions as a form of non-violent pressure on Israel. Its 

position is that proponents of the IHRA definition “have used it to reframe 

legitimate criticism of well-documented Israeli state violence against 

Palestinians as anti-Jewish bigotry, and in so doing, to silence critics of 

the State of Israel and of Zionism”.30 Diaspora Alliance states in its 

‘Arguments Against the IHRA definition’:31 

The IHRA definition is prone to being adopted by 
institutions and governments as a ‘quick fix’ to 
antisemitism, precluding the more complex and 
long-term project of identifying the root causes of 
anti-Jewish bigotry and working to dismantle them 
[…] 

The IHRA campaign harms Jews by undermining 
the struggle against antisemitism and isolating it 
from other forms of oppression, while also hurting 
Palestinians and allies in the Palestinian freedom 
movement. A singular strategy cannot effectively 
combat antisemitism, and the push to implement the 
IHRA definition does not constitute an expansive 
and collaborative effort to fight anti-Jewish 
prejudice. 

 

 
27 See https://diasporaalliance.co/  
28 See Israeli Ministry of Foreign Affairs, ‘PM Netanyahu’s message to the conference on the fight against anti-

Semitism and anti-Zionism’ (21 November 2018), available at: https://www.gov.il/en/pages/pm-
netanyahus-message-to-the-conference-on-the-fight-against-antisemitism-and-antizionism. 

29 Israeli Ministry of Strategic Affairs and Public Diplomacy, ‘Behind the Mask, The Antisemitic Nature of BDS 
Exposed’ (September 2019), available at: 
https://web.archive.org/web/20191102000444/https:/4il.org.il/wp-content/uploads/2019/09/MSA-report-
Behind-the-Mask.pdf  

30  Available at: https://diasporaalliance.co/wp-content/uploads/2023/11/IHRA-Explainer-and-
Messaging.pdf  

31 Ibid. 

https://diasporaalliance.co/
https://www.gov.il/en/pages/pm-netanyahus-message-to-the-conference-on-the-fight-against-antisemitism-and-antizionism
https://www.gov.il/en/pages/pm-netanyahus-message-to-the-conference-on-the-fight-against-antisemitism-and-antizionism
https://web.archive.org/web/20191102000444/https:/4il.org.il/wp-content/uploads/2019/09/MSA-report-Behind-the-Mask.pdf
https://web.archive.org/web/20191102000444/https:/4il.org.il/wp-content/uploads/2019/09/MSA-report-Behind-the-Mask.pdf
https://diasporaalliance.co/wp-content/uploads/2023/11/IHRA-Explainer-and-Messaging.pdf
https://diasporaalliance.co/wp-content/uploads/2023/11/IHRA-Explainer-and-Messaging.pdf
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70.2. In 2018, over 40 Jewish groups worldwide signed a letter urging 

governments around the world to reject the IHRA definition, stating that 

it “undermines both the Palestinian struggle for freedom, justice and 

equality and the global struggle against antisemitism. It also serves to 

shield Israel from being held accountable to universal standards of human 

rights and international law.”32 

70.3. In October 2025, academics with Jewish Voice for Peace dubbed the 

IHRA definition “restrictive and inaccurate” and a violation of the 

“fundamental commitments to free inquiry and social justice”.33 

71. The shortcomings of the IHRA definition have led to the introduction of alternative 

definitions, such as the Jerusalem Declaration on Antisemitism (the “Jerusalem 

Declaration”).34 The Jerusalem Declaration defines antisemitism as 

“[d]iscrimination, prejudice, hostility or violence against Jews as Jews (or Jewish 

institutions as Jewish)”.  

72. The Jerusalem Declaration seeks to clarify the distinction between antisemitism and 

legitimate criticism of Israel or Zionism. It provides the following examples of 

legitimate (i.e. not antisemitic) opinion or speech: 

Supporting the Palestinian demand for justice and the full grant 
of their political, national, civil and human rights, as 
encapsulated in international law. 

Criticizing or opposing Zionism as a form of nationalism, or 
arguing for a variety of constitutional arrangements for Jews and 
Palestinians in the area between the Jordan River and the 
Mediterranean. It is not antisemitic to support arrangements that 
accord full equality to all inhabitants “between the river and the 
sea,” whether in two states, a binational state, unitary democratic 
state, federal state, or in whatever form. 

Evidence-based criticism of Israel as a state. This includes its 
institutions and founding principles. It also includes its policies 
and practices, domestic and abroad, such as the conduct of Israel 
in the West Bank and Gaza, the role Israel plays in the region, or 
any other way in which, as a state, it influences events in the 

 
32  Available at: https://www.jewishvoiceforpeace.org/2018/07/17/first-ever-40-jewish-groups-worldwide-

oppose-equating-antisemitism-with-criticism-of-israel/  
33  Available at: https://www.jewishvoiceforpeace.org/2025/10/22/no-choice-but-to-disobey-ihra/ 
34  Available at: https://jerusalemdeclaration.org/ 

https://www.jewishvoiceforpeace.org/2018/07/17/first-ever-40-jewish-groups-worldwide-oppose-equating-antisemitism-with-criticism-of-israel/
https://www.jewishvoiceforpeace.org/2018/07/17/first-ever-40-jewish-groups-worldwide-oppose-equating-antisemitism-with-criticism-of-israel/
https://www.jewishvoiceforpeace.org/2025/10/22/no-choice-but-to-disobey-ihra/
https://jerusalemdeclaration.org/
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world. It is not antisemitic to point out systematic racial 
discrimination. In general, the same norms of debate that apply 
to other states and to other conflicts over national self-
determination apply in the case of Israel and Palestine. Thus, 
even if contentious, it is not antisemitic, in and of itself, to 
compare Israel with other historical cases, including settler-
colonialism or apartheid. 

 

D2. Judicial consideration of the IHRA Definition, and the line between criticism of 

Israel/Zionism and antisemitism  

73. The fundamental limits of the IHRA working definition have also been recognised 

in the Courts. In his judgment in PSA v GPhC & Ali [2021] EWHC 1692 (Admin), 

echoing the Jerusalem Declaration definition, Chamberlain J defined antisemitism 

as follows: “[a]ntisemitism is hatred or hostility towards Jews as a racial and/or 

religious group” (at ¶57).  

74. Chamberlain J went on to explain at ¶62: 

accusations of antisemitism can be used to malign and discredit 
those engaging in legitimate criticism of the policy and conduct 
of the state of Israel and thereby to suppress such criticism. 
Foreign policy decisions by the United Kingdom and other 
governments may affect that policy. In a liberal democracy such 
as ours, there is a strong public interest in allowing such decisions 
to be informed by criticisms of Israel and the responses to those 
criticisms. To that end, legal frameworks, whether in the criminal 
or in the regulatory sphere, must be interpreted and applied so as 
to avoid the ‘chilling’ of legitimate political speech, which 
attracts the highest level of protection under Article 10 ECHR, as 
given effect in this jurisdiction by the [Human Rights Act 1998]... 

 

75. In his subsequent judgment in Husain v SRA [2025] EWHC 1170 (Admin), 

Chamberlain J considered the limits of the IHRA working definition. He emphasised 

that a number of the “contemporary examples” in the IHRA working definition are 

not automatically, or even presumptively, antisemitic, and are specific to the time 

and context in which the definition was written. As Chamberlain J explained at 

¶¶107-108: 

It must also be borne in mind that the IHRA’s examples were 
billed as “contemporary examples” in 2016. They were not 
intended to set the parameters of legitimate political debate for 
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all time. Whether a particular criticism of Israel’s conduct falls 
within the bounds of legitimate political debate depends on the 
facts—and the facts change. A court or tribunal using the IHRA 
working definition and examples must be alert to this and must 
avoid using them in a way which forecloses political debate on 
new events as they unfold.  

For all these reasons, where speech is said to fall within the 
seventh and eighth of the IHRA’s examples, it is unlikely that the 
substantive content of the message alone will justify the label 
“antisemitic”. However, depending on the language used, and in 
context, the speech may be antisemitic. The focus of the court or 
tribunal should therefore be on the language and context. 

 

76. Chamberlain J held that: 

76.1. “[p]articular care” is required in the application of the seventh and eighth 

examples “because they relate to speech which is critical of the historic 

or contemporary conduct of the State of Israel”, which “attracts the 

highest level of protection under Article 10 ECHR” (¶102). 

76.2. Courts and tribunals should “be cautious in accepting that a statement is 

antisemitic on the basis that it employs an alleged double standard” of the 

kind contemplated by the eighth example (¶103); 

76.3. Advocating for “the abolition of the State of Israel and its replacement 

with a unitary state comprising both Jewish and Palestinian citizens” 

should not be regarded as “automatically or even presumptively 

antisemitic” (¶104); 

76.4. “Nor… can it be regarded as axiomatically antisemitic to claim that the 

existence of Israel is a racist endeavour”. Such a view is not “off-limits in 

a democratic society which values the right to freedom of expression” 

(¶105); 

76.5. “The claim that Israel is an ‘apartheid State’… also lies in principle 

within the area protected by Article 10 […]. [The ICJ’s Advisory Opinion 

in Legal Consequences Arising from the Policies and Practices of Israel 

in the Occupied Palestinian Territories] does seem to me to illustrate the 

difficulty of an approach which places outside the bounds of legitimate 
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political debate claims that the policies and practices of the State of Israel 

are systematically discriminatory or amount to apartheid” (¶106). 

E. The issue: the legal risks associated with adopting and applying the IHRA 

working definition  

77. It is apparent from the foregoing that caution is required by any NHS organisation 

considering whether to adopt the IHRA working definition, and any NHS 

organisations that do choose to adopt it will have to be extremely careful when 

applying the definition to determine whether or not speech crosses the line from 

legitimate criticism of Israel and Zionism, into antisemitism.  

78. We make six observations at the outset of our analysis.  

79. First, as noted above, NHS organisations are not required to adopt the IHRA working 

definition. They ought only do so where they consider that it will assist them in 

properly identifying and addressing instances of antisemitism within their areas of 

responsibility.  

80. Secondly, the IHRA working definition does not actually define antisemitism. As 

we noted at the outset of this advice, it goes no further than identifying what 

antisemitism might be, depending on the context.  

81. What follows from this unpromising start is that no NHS organisation can apply the 

IHRA working definition by automatically treating as antisemitic any speech which 

falls within any of the illustrative examples. A decision to censor speech on the sole 

basis that it fell within one of the illustrative examples within the IHRA  working 

definition would constitute an unlawful interference with Article 10 rights, because 

(i) the interference would not be prescribed by law (it would not even be prescribed 

by the IHRA working definition), and (ii) the interference could not be justified, 

because much speech which falls within at least some of the illustrative examples is 

perfectly legitimate and not antisemitic at all.  

82. Thirdly, given the failure of the IHRA working definition to actually provide a 

definition, any NHS organisation must necessarily look elsewhere to determine 

whether a particular utterance is in fact antisemitic.  
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83. Fourthly, the definition of antisemitism which NHS organisations ought to adopt is 

that given by the Court, namely the definition provided by Chamberlain J in PSA: 

hatred or hostility toward Jews as a racial or religious group. In other words, it is 

hatred of or hostility toward Jews because they are Jews.  

84. Fifthly, the clarity and precision of the PSA definition brings into focus the critical 

feature of the context that falls to be considered in determining whether the speech 

or other expressive act which falls within one or other of the illustrative examples in 

the IHRA working definition is antisemitic. If the speech captured by any of those 

illustrative examples is motivated by hatred of or hostility towards Jews as Jews, it 

will be antisemitic. If it is motivated by something else, for example by a sense of 

sympathy for Palestinians, then it will not be.  

85. Sixthly, as Chamberlain J explained in Hussain, a number of the illustrative 

examples in the IHRA working definition are not necessarily or even presumptively 

antisemitic. In particular, speech which is critical of Israel’s contemporary conduct, 

its historical origin, its constitutional order, the legitimacy of its founding or the      

ideology of Zionism attracts the highest degree of protection under Article 10 ECHR. 

Indeed, in our view, such speech ought to be presumed not to be antisemitic. 

86. There are numerous grounds on which Israel, its policies toward the Palestinian 

people and its neighbouring countries, its foundation, ideology or its right to exist as 

a Jewish State might be criticised or called into question which have nothing to do 

with hatred of or hostility towards Jews or the Jewish people. Most obviously, 

criticism of Israel’s contemporary policies and its foundations, or its existence as a 

Jewish State (including calls for its dissolution as such) can be motivated by an 

honest and good-faith assessment that (for example) Israel is currently committing 

serious violations of international law in its treatment of the Palestinian people 

(including the crime of genocide in respect of Palestinians in Gaza),35 or that its 

 
35  We note in this context that the International Court of Justice has concluded: (i) that Israeli settlements in 

Palestine, and the regime associated with them, were established and maintained in violation of 
international law (See ICJ, Advisory Opinion on the Legal Consequences arising from the Policies and 
Practices of Israel in the Occupied Palestinian Territory, including East Jerusalem (19 July 2024), 
paragraphs 155-156 and 223.) (ii) that Israel’s policies and practices towards Palestinians constitute an 
ongoing breach of the prohibition on racial segregation and apartheid in international law (Ibid. paragraphs 
223-229.) (iii) that the “sustained abuse” by Israel of its position as an occupying power violates 
fundamental principles of international law and renders Israel’s presence in occupied Palestine unlawful 
(ibid 261) (iv) in relation to acts committed by Israel in Gaza following 7 October 2023,  that there was a 
real and imminent risk of prejudice to the rights of the Palestinian people in Gaza not to be subjected to 



 

 
30 

creation (and continued existence as a Jewish State) was premised on their expulsion, 

or that it is founded on racist principles which prioritise the claims and aspirations 

of Jewish people within historic Palestine over those of Palestinians.   

87. There can be, and is, vigorous debate about the circumstances of Israel’s foundation, 

its right to exist as a Jewish state (to the exclusion of its Palestinian inhabitants and 

the Palestinian refugees displaced by its creation), its policies, and its treatment of 

Palestinians in Gaza and elsewhere.36 But absent some very clear basis in the 

surrounding context, statements of that nature should not be regarded as motivated 

by hatred of or hostility towards Jews as Jews. 

88. Accordingly, in our view an NHS organisation applying the IHRA working 

definition should assume that criticism of Israel which falls within one or other of 

the working definition’s illustrative examples is not antisemitic absent clear 

evidence that the speech is motivated by hatred of or hostility towards Jews as Jews. 

This reflects the common-sense assumption that people generally mean what they 

say. It also reflects the basic common law principle that cogent evidence is required 

before a finding of serious, culpable wrongdoing can be made (as is the longstanding 

position, for example, in relation to allegations of fraud).   

89. Thus, when a person criticises Israel on the basis that (for example) it is racist, or 

treats Palestinian people badly, that criticism ought to be taken at face value as 

reflecting the critic’s genuine views. It is wrong, as a matter of principle, to infer any 

nefarious or racist motive absent compelling evidence to justify that inference.   

90. Applying those principles, the following statement: 

 
acts of genocide: See ICJ, Application of the Convention on the Prevention and Punishment of the Crime 
of Genocide in the Gaza Strip (South Africa v Israel), Provisional Order of 26 January 2024 at paragraphs 
54, 59 and 74, Provisional Order of 28 March 2024 at paragraph 40, and Provisional Order of 24 May 2024 
at paragraph 47. On 13 March 2025, the UN Human Rights Council’s Report of the International 
Commission of Inquiry on the Occupied Palestinian Territory, including East Jerusalem and Israel, 
concluded that Israeli forces had “caused serious bodily and mental harm to members of [the Palestinian 
people in Gaza], and deliberately inflicted conditions of life that were calculated to bring about the 
physical destruction of Palestinians in Gaza as a group, in whole or in part, which are categories of 
genocidal acts in the Rome Statute and the Genocide Convention” UN Doc A/HRC/58/CRP.6, paragraph 
178. There is thus ample basis on which a doctor or other healthcare worker might form good-faith views 
to these effect.  

36  See, for example, Human Rights Watch’s 2021 report, “a Threshold Crossed: Israeli Authorities and the 
Crimes of Apartheid and Persecution” for consideration of Israeli policies of racial discrimination against 
Palestinians, available at: https://www.hrw.org/report/2021/04/27/threshold-crossed/israeli-authorities-
and-crimes-apartheid-and-persecution. 

https://www.hrw.org/report/2021/04/27/threshold-crossed/israeli-authorities-and-crimes-apartheid-and-persecution
https://www.hrw.org/report/2021/04/27/threshold-crossed/israeli-authorities-and-crimes-apartheid-and-persecution
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“Israel should not exist. It should never have been created. It 

should be dissolved…” 

 will not be antisemitic unless it is accompanied by some other statement or 

contextual factor which makes clear that the speaker’s opposition to Israel and its 

existence is motivated by a hatred of or hostility towards Jews as such. For example, 

that statement would be antisemitic if followed by the following: 

 “…you just can’t trust the Jews. They can’t be allowed to have a 

State of their own …” 

91. On that example, the criticism of Israel and opposition to its existence is based on 

the author’s hostility toward Jews as Jews. It is therefore antisemitic.  

92. However, absent that sort of comment (or other contextual factor), criticism of Israel, 

its creation or its continued existence as a state will not be antisemitic. Thus, the 

following statement would not be antisemitic: 

“Israel should not exist. It should never have been created. It 

should be dissolved. It is obviously racist to have created a 

“Jewish State” in a land that was majority non-Jewish when 

Israel was created, and which is only “Jewish” now because the 

non-Jews have been kicked out, killed or politically dispossessed. 

What other country defines itself as a land for only one race of 

people?” 

93. That criticism of Israel is not antisemitic, because it is motivated by concern for the 

impact of Israel’s conduct on the Palestinian people, and by the author’s good faith 

assessment of the implications of Zionist thought. Plainly, it is not antisemitic to be 

concerned about Palestinian people. Nor is it antisemitic to subject Zionism to 

logical or empirical scrutiny.   

94. The statement above is not rendered antisemitic by the fact that the author does not 

immediately list other States whose conduct he or she deprecates. As Chamberlain J 

explained in Hussain, caution is required before criticism of Israel can be regarded 

as antisemitic on the basis that it has “singled out” Israel. Such “singling out” will 

only be antisemitic if motivated by hatred of Jews as Jews. It will only ever be in the 

clearest, and we suspect extremely rare, case that the mere fact that a person criticises 
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Israel without also criticising other States justifies a finding of antisemitism. This is 

because there a number of obvious, non-antisemitic reasons why a person might have 

a particular interest in Israel its creation, and its contemporary conduct. For example: 

94.1. The critic of Israel might be Palestinian. Palestinians have obvious reasons 

to be concerned about Israel, which has nothing to do with their view of 

Jews or the Jewish people. 

94.2. The critic of Israel might have a personal, religious or cultural affiliation 

with Palestinians or the cause of Palestinian self-determination. Many 

non-Palestinian Arabs and Muslims have a natural affinity and solidarity 

with Palestinians because of their common cultural and religious 

traditions, because of the importance of Palestine and Jerusalem to Islam 

as a religion, because of personal or social links with Palestinians, or 

because of other ideological and philosophical commitments such as anti-

racism or anti-imperialism.  

94.3. The critic of Israel might have a greater awareness of, and thus sympathy 

for, the plight of the Palestinian people than other people. This may be 

because, for example, the Palestinians have been successful in drawing 

attention to their plight within the West in ways that other people have 

not, or  (in the UK context, in particular) there is a particular historical and 

contemporary connection between the conduct of the UK and that of Israel 

(e.g. because the UK contributed to the establishment of Israel through the 

Balfour Declaration and its administration of Palestine as a League of 

Nations Mandate between 1917 and 1948 or because the UK supports 

Israel diplomatically, militarily and economically).   

94.4. The critic of Israel may consider Israel’s conduct towards the Palestinian 

people to be particularly abhorrent, and worse than the conduct of other 

States.  

95. It follows that, in the absence of very clear evidence of animus toward Jews as Jews, 

it will not be antisemitic for a person to focus their criticism of foreign states 

exclusively on Israel.  
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Risk of violation of the HRA  

96. With those general observations in mind, we turn now to consider a number of the 

specific risks that arise in the application of the IHRA working definition.  

(i)      Whether interference is prescribed by law 

97. The IHRA working definition is not law and does not authorise NHS organisations 

to interfere with speech which falls foul of its terms. The ‘prescribed by law’ 

requirement does not mean that every interference must be expressly authorised by 

statute; a public authority may rely on general or implied legal powers, and ‘law’ for 

the purposes of the requirement may encompass published policies or guidance. 

However, the norm or rule must still satisfy the conditions of precision and 

protection against arbitrariness set out above. A provision whose application 

depends heavily on subjective evaluative factors risks inconsistent or capricious 

enforcement, which runs contrary to the rule of law considerations underpinning the 

‘prescribed by law’ requirement. 

98. The IHRA working definition is, for the reasons canvassed above at ¶¶23-32 and 73-

76, “abounding in uncertainties” (see ¶51 above). There is therefore a real risk that 

any interferences with the rights of freedom of expression or belief imposed by 

reference to the IHRA working definition will be in breach of the ‘prescribed by law’ 

requirement under Articles 9 and/or 10 ECHR, unless an NHS organisation’s 

adoption and/or application of the definition is accompanied by detailed guidance 

which enables individuals properly to regulate their conduct and speech and limits 

arbitrariness in enforcement.  

99. This would include, for example, guidance as to (i) the actual definition of 

antisemitism that the NHS organisation will use, given the absence of a definition in 

the IHRA working definition, (ii) the circumstances in which the IHRA working 

definition will be applied, (iii) the purposes for which it will be so applied, (iv) the 

potential consequences of any finding that impugned speech has fallen foul of the 

definition, (v) the status and relevance of the accompanying “examples” in the 

context of an assessment of whether impugned speech is properly to be characterised 

as antisemitic; and (vi) the way(s) in which the organisation will apply those 

examples in a manner consistent with its obligations under the HRA 1998 and EA 

2010. 



 

 
34 

(ii)    Whether interference is proportionate 

100. Assuming that an interference by an NHS organisation with a person’s expression 

or belief satisfies the prescribed by law requirement, the interference will only be 

lawful if it is objectively justified and proportionate. Whether that is the case will 

turn on a fact-sensitive assessment of the particular circumstances of each case. 

Justification will depend, among other matters, upon whether or not the speech is 

properly to be regarded as antisemitic, having regard to the principles we identify 

above.   

Risk of unlawfulness under the Equality Act 

101. Where the person whose speech may be censured has a protected characteristic (such 

as being Palestinian, or being anti-Zionist, or being Muslim, or being Jewish), or 

where a person is associated with Palestinians or anti-Zionists, for example because 

of their express support for the Palestinian cause, the provisions of the EA 2010 set 

out at ¶55 above may be engaged.  

(i)      Indirect discrimination 

102. NHS organisations are prohibited from applying a provision, criterion or practice 

(such as a disciplinary or service-use policy which incorporates the IHRA working 

definition) to any person with a protected characteristic which puts them at a 

disadvantage when compared to people without that characteristic, unless that 

provision, criterion or practice can be shown to be a proportionate means of 

achieving a legitimate aim.  

103. A policy which incorporates the IHRA working definition and which does not adopt 

guidance to ensure that it is applied consistently with Article 10 is likely to put 

Palestinians and anti-Zionists (or those associated with them) at a particular 

disadvantage, because persons with those characteristics are more likely to be 

censured in relation to speech of importance to them than people who do not share 

those characteristics. Whereas a person who feels strongly that Israel should exist 

and should be permitted to occupy and/or wage war on the Palestinians (or others) 

in order to secure its existence as a Jewish State would be able to express those views 

without interference, Palestinians or anti-Zionists who wish to criticise that view 

could not.  If the relevant speech act is not in fact discriminatory, the application of 
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the policy to capture and censure such an act is unlikely to be a proportionate step in 

pursuit of a legitimate aim. The application of such a policy to speech which does 

not in fact manifest hatred of or hostility towards Jews as Jews is therefore likely to 

constitute unlawful indirect discrimination. 

(ii)     Direct discrimination 

104. The uncritical application of the IHRA working definition and/or its accompanying 

examples will likely give rise to direct discrimination. This will be true in relation to 

speech which manifests a protected belief, most obviously anti-Zionism. For 

example, if the IHRA working definition is applied in such a manner as to prohibit 

speech which characterises the creation of Israel as a racist endeavour in all contexts, 

without regard to the question of whether such speech in fact expresses or is 

motivated by hatred or hostility towards Jews as such, then this is likely unlawfully 

to interfere with the rights of anti-Zionists to manifest their philosophical views.  

105. There is also a risk of direct race discrimination against Palestinians, people who 

associate with Palestinians, and Jews. For example, if a decision-maker decides that 

a Palestinian or Arab employee’s criticism of Israel is antisemitic, without any 

evidence that such criticism was motivated by prejudice towards Jewish people as 

such, that decision may be directly discriminatory if and to the extent that it is 

motivated by racist assumptions to the effect that Palestinians or Arabs are generally 

antisemitic.  

106. The uncritical application of the IHRA Definition may also be antisemitic. For 

example, it may be antisemitic for an NHS organisation to make disciplinary 

decisions on the basis that Jewish people are likely to be offended or upset by certain 

forms of speech exclusively on the basis that the impugned speech is critical of 

Israel. To do so would conflate the Jewish people with the State of Israel, in 

circumstances where (i) there is no necessary connection between the two (however 

Israel self-defines, it has no claim to represent or speak for non-Israeli Jews), and (ii) 

there are a range of views within the Jewish community towards Israel and/or 

Zionism as an ideological project, including some Jews and Jewish groups which are 

anti-Zionist.  

107. When determining whether there has been direct discrimination, it is accordingly 

important to examine the role that discriminatory assumptions can sometimes play 
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when the conduct or speech of people with particular characteristics or beliefs is 

categorised as hateful. Where an employer or service provider censures someone’s 

speech on the basis of an assumption that the person, on the basis of their protected 

characteristic, is likely to hate people with another protected characteristic, this may 

constitute direct discrimination. As Underhill LJ explained in Higgs v Farmor’s 

School [2025] EWCA Civ 109, [2025] ICR 1172 at ¶172: 

It is right to record that we had helpful written submissions from 
the EHRC on the law concerning direct discrimination by 
stereotyping in the context of religion or belief. So that their work 
is available in a case where it may be directly useful, I quote the 
following passage:  

50. […] One particular species of [direct discrimination] in which 
an employees holding or manifesting their belief might have a 
significant influence on their treatment is through the putative 
discriminator’s adoption of a stereotype. In such a case, although 
the reason for the treatment given by the employer is not the 
protected characteristic, it is nonetheless positively relied on by 
the claimant. The claimant argues that the decision-maker has, 
consciously or unconsciously, adopted a stereotype and was 
significantly influenced by it in deciding on the treatment 
complained of i.e. on the basis that the claimant would share the 
perceived attributes of the group, rather than relying on evidence 
about the particular individual. If that is so then the treatment will 
be because of the protected characteristic. It does not matter if 
the stereotype is very likely to be true: see e.g. R (European 
Roma Rights Centre) v Immigration Officer at Prague Airport 
[2005] 2 AC 1 per Baroness Hale of Richmond at para 82; 
Commerzbank AG v Rajput [2019] ICR 1613, at para 77 per 
Soole J […] 

 52. In relation to religion or belief, a decision-maker will 
accordingly discriminate where the reason given for the 
treatment is significantly      influenced, consciously or 
unconsciously, by a stereotype that persons who hold or manifest 
the relevant belief will share attributes of a group which they 
might not in fact possess. Examples of stereotypes in relation to 
religion or belief explicitly recognised in the case law are that: 
persons who hold/manifest certain gender-critical beliefs have 
animus towards trans persons (see e.g. R (Miller) v College of 
Policing [2020] 4 All ER 31, paras 250, 281); or that persons 
holding/manifesting the belief that same-sex sexual activity is 
sinful have animus towards gay persons (see e.g. R (Ngole) v 
University of Sheffield [2019] ELR 443, para 115). It may be that 
some persons who hold/manifest such beliefs have such animus, 
but it is stereotyping to assume that all do. Given the above cases, 
the EHRC considers that a tribunal is likely to be able to proceed 
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on the basis that the stereotypes which they identify exist 
(Commerzbank, paras 79—80), although it may need to give 
prior notice to the parties of a proposed use of the principle: 
Commerzbank, para 84.  

53. The stereotype must significantly influence the decision-
maker’s decision. That is irrespective of whether, as in a case 
such as the present, the employer is acting following a third-party 
objection/complaint about the claimant.  

I am prepared to say, albeit entirely obiter, that my provisional 
view is that that is a correct summary of the law. 

 

108. We consider this guidance to be apt. There are a number of racially discriminatory 

stereotypes which may operate on the mind of a decision-maker applying the IHRA 

working definition. Key racist stereotypes include the following: 

108.1. The racially discriminatory stereotype that Palestinians are inherently (or 

likely to be) antisemitic.  

108.2. The racially discriminatory stereotype that Jews are inherently (or likely 

to be) anti-Palestinian. 

108.3. The racially discriminatory stereotype that Palestinians are inherently (or 

likely to be) violent. 

109. These stereotypes can play out in a number of ways. Perhaps the most obvious is the 

well-known Palestinian chant “from the River to the Sea, Palestine will be free”. 

Because of the racially discriminatory stereotypes referred to above, that phrase is 

sometimes understood as a call by Palestinians for genocide or ethnic cleansing 

against Jewish Israelis. On this analysis, the Palestinian conception of “freedom” is 

aimed at (or at least involves) violence or systematic persecution towards Jews (or 

Jewish Israelis).  

110. If the racist stereotypes above are relinquished, then a call for all of historic Palestine 

to be “free” would more readily be understood (as, we expect, it is intended in almost 

all cases of its use) as a call for the end of a system of racial domination in Palestine, 

in which (in the view of those employing the chant) Palestinians are oppressed and 

Jews systemically advantaged. It would be no different to the way that the phrase 

(less catchy, perhaps) “from the Atlantic to the Pacific, Black Americans will be 

free” might have been understood during the Jim Crow era.  
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Harassment 

111. NHS organisations seeking to apply the IHRA Definition will need to ensure that 

they do not (even inadvertently) harass persons with a protected characteristic 

because of that characteristic in the course of their employment or the use of the 

service. Where a person is subjected to some detriment on the basis of speech which 

is not in fact antisemitic, this could, in certain circumstances, constitute harassment 

(for example, where it is based on a racist assumption). Subjecting someone to 

disciplinary proceedings can, in certain circumstances, create a hostile work 

environment or otherwise amount to harassment within the meaning of the EA 2010.  

F. Illustrative examples 

Example 1: 

A Palestinian nurse posts criticism of Israel on social media. His profile states 

that he is a nurse, but makes clear he is posting in a personal capacity. His posts 

criticise attacks on civilians in Gaza, and express the view that those attacks are 

rooted in racism. His posts include the statement “Zionism is a racist ideology”. 

His line manager sees the posts and initiates disciplinary proceedings, relying 

on the IHRA working definition.  

112. By initiating disciplinary proceedings against the nurse in question, the NHS is likely 

to be acting unlawfully. This conduct is likely to constitute: 

112.1. Breach of Article 10 ECHR: The nurse’s posts, as instances of political 

speech, will attract strong protection under Article 10. Subjecting him to 

disciplinary proceedings is likely to constitute interference with that 

speech. Given the ambiguity in the IHRA working definition (in particular 

in respect of its application to the expression ‘Zionism is a racist 

ideology’), the interference may not be ‘prescribed by law’. Further and 

in any event, absent independent evidence of hatred or prejudice towards 

Jews as such, the nurse’s posts are not antisemitic. The relevant statements 

were made in a non-work context, and the nurse’s profile makes clear that 

he is posting in a private capacity. While his profile identifies him as a 

nurse, the public has an interest in health workers being able to freely and 

publicly express themselves on issues and in being able to identify 
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themselves as health workers when doing so. Balancing these 

considerations, initiating disciplinary proceedings is unlikely to be a 

proportionate means of achieving a legitimate aim and is likely therefore 

to be unlawful.  

112.2. Breach of Article 9 ECHR: The staff member may be a committed anti-

Zionist, and his speech in this regard may be a manifestation of that 

deeply-held belief. Subjecting him to disciplinary proceedings in 

connection with these posts is likely to constitute interference with that 

manifestation of his belief, and, for the reasons set out above, is unlikely 

to be a proportionate means of achieving a legitimate aim.  

112.3. Direct discrimination contrary to s.39 EA 2010: The staff member’s line 

manager may be assuming that the staff member’s posts were antisemitic 

on the basis of his Palestinian identity. By categorising his conduct as 

antisemitism (without any independent evidence of prejudice towards 

Jews), and taking disciplinary steps accordingly, this may constitute direct 

discrimination on the grounds of religion or race. 

Example 2: 

A group of NHS staff members organise a panel discussion about threats to 

health services in Gaza and invite academics from a number of disciplines to 

speak, as well as a doctor who has spent time working in Gaza. As with other 

educational events which had been organised by staff in the past, the panel 

discussion was to be held outside of working hours in a lecture theatre owned 

by the NHS Trust, and was to be open to all staff but not to the public. The 

Trust cancels the event because of a complaint that the organisers were singling 

out Israel and were thus antisemitic.  

113. Cancelling the panel discussion is likely to be inconsistent with Article 10 ECHR 

(and possibly also Article 11, which protects freedom of assembly). By doing so, the 

trust interfered with the free expression of the event’s organisers, the proposed 

panellists, and staff members who may have wished to attend and to engage with the 

discussion. The organisers of the event, by specifying that it would be concerned 

with Gaza, were not thereby expressing hatred of or prejudice towards Jews as Jews, 

and therefore, absent evidence of the same, were not being antisemitic. A private 
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event for staff is unlikely to interfere with the trust’s ability to effectively deliver 

health services to the public. There is a public interest in medical professionals, 

including those with particular expertise, being able to share their views on relevant 

matters with each other. In the circumstances, cancelling the event is unlikely to be 

a proportionate step in pursuit of a legitimate aim.   

Example 3: 

An anaesthetist is speaking to a colleague about the news in a waiting area in 

which several patients are sitting. She says: “It’s despicable what the Israelis are 

doing in Gaza. Anyone who defends Israel is despicable too.” After overhearing 

the conversation, a manager asks the anaesthetist not to speak in this way in the 

presence of patients. The manager directs the anaesthetist’s attention to a 

provision in the trust’s staff code of conduct which states that staff should not 

speak to or in front of patients about political or religious issues or current 

affairs, in so far as doing so would not be a relevant and helpful part of the 

patient’s care.  The manager has asked other colleagues to desist from political 

speech on other issues unrelated to Israel-Palestine in the recent past (for 

example, speech concerning Russia’s invasion of Ukraine or the Reform party 

in the UK).  

114. This speech could not lawfully be characterised as antisemitic. There is no evidence 

that the anaesthetist is motivated in criticising Israel by hatred of Jews as Jews, nor 

that she is applying a double-standard to Israel which she would not apply to other 

democratic nations. The anaesthetist is not required to condemn all breaches of 

international law whilst condemning Israel’s conduct in Gaza.  

115. However, the manager’s direction is likely to be lawful. A patient overhearing the 

conversation may conceivably have felt offended by what the anaesthetist said, and 

may have felt less safe in the anaesthetist’s care as a result. While the steps taken by 

the manager are likely to have constituted an interference with the anaesthetist’s 

rights under Article 10 ECHR (and possibly Article 9 ECHR), that interference is 

likely to be justified in the circumstances, as it represents a proportionate step in 

pursuit of a legitimate aim (ensuring the safe and efficient delivery of healthcare 

services). 
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116. The restriction is likely to be prescribed by law, on the grounds that it is based on a 

reasonably clear provision in the trust’s staff policy. Whilst what counts as ‘political’ 

will be open to debate, the provision described in the example is likely to be 

sufficiently precise to enable a staff member to plan their conduct and to protect 

them against arbitrary interference with their rights.  

117. Because the policy is applied equally to Ukraine and Israel-Palestine, its application 

to the anaesthetist is unlikely to constitute direct discrimination on grounds of race 

or belief. To the extent that it has a particular impact on those who share the 

anaesthetists’ views, it is likely to be proportionate and so not constitute indirect 

discrimination.   

Example 4: 

Alongside photos of his family and other personal effects, an occupational 

therapist has hung a keffiyeh (a traditional scarf which has become a symbol of 

support for Palestinians) on a shelf in his office. The office is shared with a 

number of other staff members but is not accessible to patients or the public. 

He also wears a badge with a Palestine flag on it when seeing and treating 

patients. 

A manager tells him he must remove the keffiyeh from his office and that he 

cannot wear the badge while at work. 

118. Both the keffiyeh which the occupational therapist has hung in his office and the 

badge which he wears at work are likely to represent forms of speech which are 

protected by Article 10 ECHR. The display of the keffiyeh may also engage the 

occupational therapist’s rights under Article 8 (the right to private life).  

119. Whether the NHS organisation he works for can lawfully prevent him from 

displaying either will depend on whether it is a proportionate step in pursuit of a 

legitimate aim to do so.  

120. In patient-facing contexts, it is likely to be proportionate for the NHS organisation 

to require the occupational therapist to remove symbols such as badges, flags and 

scarves associated with a non-work-related message or cause, on the basis that such 

symbols may have a detrimental effect on the service he is able to provide to patients 

because they might (rightly or wrongly) take offence at the symbol, or it might 
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otherwise adversely affect the patient-staff member relationship. The NHS 

organisation is therefore likely to be justified in requiring the occupational therapist 

to remove the badge when interacting with patients.  

121. By contrast, it is unlikely to be proportionate to require the therapist to remove the 

keffiyeh from the shelf in his office, given (i) the fact that only other staff members 

will see it, and (ii) the personal nature of the items stored on his shelf, which means 

that by hanging the keffiyeh there, the occupational therapist appears to express a 

personal message of support and association (rather than one which purports to speak 

for the person’s team or organisation, which may be more likely to give rise to 

objection or offence) and (iii) the inherently unobjectionable nature of the item.  

Requiring him to remove the keffiyeh is therefore unlikely to be consistent with 

Article 10 ECHR.  

122. If and to the extent that the NHS organisation regulates national or political symbols 

selectively (whether as a matter of policy or practice), for example by requiring the 

occupational therapist to remove his badge whilst permitting a Nigerian member of 

staff to wear a lanyard in the colours of the Nigerian flag, or by requiring the 

occupational therapist to remove the keffiyeh from his office whilst permitting a 

LGBT+ staff member to display a rainbow flag, the organisation is likely thereby to 

be discriminating unlawfully against Palestinians (or persons associated with 

Palestinians) in violation of the EA 2010. A blanket ban on symbols associated with 

the culture or nationality identity of Palestine or Palestinians will be directly 

discriminatory.  

F1. Conclusion 

123. We have summarised our views at ¶5-9 above. As we explained there, NHS 

organisations are under no legal obligation to adopt the IHRA working definition. If 

they choose to do so, they should carefully consider the legal, operational and 

equality implications of adoption and should ensure that detailed guidance is 

available governing its application. Particular care should be taken to ensure 

compliance with obligations arising under the Human Rights Act 1998 and Equality 

Act 2010. 
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